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Foreign firms trying to protect their intellectual property rights (IPRs) in emerging economies
are suffering real pressures because these economies usually offer little or no enforcement of
IPR. Foreign firms therefore have to resort to approaches unlike those they use in developed
countries. This paper explores what managers of foreign firms in China have already tried in
their efforts to achieve effective IPR protection — specifically, they have crafted de facto
strategies that can protect IPR without using China’s legal system or engaging in lawsuits
against imitators. These strategies work, and this paper explains how and why, thus offering a
potential template for IPR protection in other economies with weak appropriability systems.

1. Introduction

T oday, there is no cultural mindset by key
members of the government in deciding
that knowledge that helps China and the
country to be competitive against the rest of
the world belongs to the respective inventor or
innovator. So the question is really: What can
you do to reduce the risk to an acceptable
level?— Case A, Senior R&D Director China
(emphasis by interviewee)

In China, there is a saying that stealing a book is
an clegant offense because society values an
individual who strives for access to knowledge,
which may cause it to pardon the offense (Alford,
1995). Foreign firms that have to protect valuable
intellectual property rights (IPRs) in China may
adopt a different point of view though.

For example, when the company referred to in
this paper as Case I first came to China, filed for

Chinese patents and conducted its first business
transactions, including the construction of indus-
trial facilities, everything seemed fine. Then, one
day, it received a call from a Chinese operator of
one of its facilities who wanted to order a spare
part. A specialised service technician went to the
site only to discover that the whole facility was a
counterfeit. Everything was a perfect copy of
Case I's facility — including a bogus company
logo. The firm had known nothing of the coun-
terfeited facility before visiting. Of course, it did
not deliver the spare part, but it was also unable
to convince authorities to award it any compen-
sation. Instead, the patents the firm had applied
for had given the Chinese imitators a library
of technological information that allowed them
to undertake a complete reconstruction of the
facility. The firm suffered multi-million dollar
damages.

However, Case I also learned from this experi-
ence and its managers developed countermea-
sures. It stopped filing patents that disclosed
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technological knowledge and by the time Chinese
officials approached the firm to offer a seemingly
advantageous deal, the managers were well pre-
pared. In this case, the Chinese officials offered to
buy industrial facilities for another sector of the
economy but only in exchange for the construc-
tion know-how, for which they would pay a
premium. If the firm would not agree, it would
lose the order to a competitor; once the know-
how transfer was completed though, the firm
would lose the business. Thus, managers used
the countermeasures they had developed in the
meantime to preserve the outflow of their firm’s
know-how.

First, they knew that building such a facility
demands very specialised and tacit knowledge
about how to ensure the desired quality levels
and monitor subcontractors in the process of
constructing the facility. However, transfer of
this knowledge was not part of the deal and so
the Chinese buyers would have to undergo a lot of
trial-and-error processes before learning how to
do it. Second, although they transferred the
technical data, figures and results of calculations
needed for construction, they did not provide the
software that performed all the necessary calcula-
tions to arrive at these data, figures and results.
The transfer of software was not part of the deal!
Thus, the Chinese could not arrive at the results
by themselves unless they developed proprietary
software, a project that would take years. Third,
the transferred know-how mirrored neither the
actual state of the art in the field nor the latest
technological developments. Although the trans-
ferred know-how was usable, it would become
obsolete in no time and would have to be replaced
with a new generation of technology.

As of 2007, Case I still continued to build
industrial facilities in China.

These experiences illustrate the problems that
Western firms would face in protecting their IPR in
emerging economies if they could only use known
appropriation mechanisms, such as patents.! At the
same time, they illustrate managers’ creativity in
developing strategies to deal with these problems.
Emerging economies often feature a weak appro-
priability regime such that the country’s legal
system provides little or no effective protection of
intellectual property. This situation especially ap-
plies to China, where we undertake this study.

China, despite formal advances in its legisla-
tion, still offers very weak enforceability of for-
eign firms’ IPR (European Commission, 2004;
United States Trade Representative, 2005). The
existing theory about enforcing IPR in an emer-

2 R&D Management W, 1, 2008

ging economy appears rather pessimistic; e.g.,
Teece (1986) predicts that in a weak appropria-
bility system, innovators will probably lose their
competitive advantage to imitators.

In such a situation, managers must have instru-
ments in hand to protect their firm’s IPR, despite
the limitations of the legal system. Foreign firms
continue to survive in China, which means that
managers must have developed new strategies that
safeguard their firms’ IPR in spite of the weak
appropriability system (see also Anand and Gale-
tovic, 2004; The Swiss—Chinese Survey, 20006).

Such strategies should protect the firm’s IPR
despite China’s weak appropriability regime and
despite the fact that neither patents nor other
existing appropriation measures can effectively safe-
guard foreign firms’ IPR. We call such strategies de
facto protection strategies. Their key characteristic is
their ability to provide effective IPR protection
without resorting to China’s legal system.

They must exist, but we know nothing so far
about the rationale and the functionality of such
strategies or how they were achieved or how they
are implemented in the everyday conduct of busi-
ness in China or whether their use is contingent on
certain firm-level factors or industry characteris-
tics. This paper explores the how and why of such
de facto protection strategies in an attempt to
provide meaningful guidelines for managers as
well as for academics who study such issues.

Managers could benefit from knowing about de
facto strategies as a means to prevent the outflow of
their firms” IPR rather than merely reacting after
IPR infringements occur. Yet, most existing studies
discuss only how firms can fight the IPR infringe-
ments or the piracy that has occurred (Shultz and
Saporito, 1996; Yang et al., 2004), without men-
tioning pre-emptive measures. Strategies discovered
in a Chinese context may also apply to other
emerging economies that offer poor enforcement
of a foreign firm’s IPR. Finally, academics can gain
valuable theoretical insights into how and why
foreign firms achieve effective appropriability stra-
tegies in an emerging economy, whereas extant
studies remain largely limited to developed country
contexts (Levin et al., 1987; Harabi, 1995; Cohen
et al., 2000, 2002; Blind et al., 2006).

We next provide some background about
known appropriation mechanisms and why they
seem unlikely to work in China (Section 2). We
explain the methodology we used for our explora-
tion (Section 3) and highlight the results from
interview data that reveal the de facto protection
strategies (Section 4). Finally, we note the impli-
cations of these findings (Section 5).

© 2008 The Authors
Journal compilation © 2008 Blackwell Publishing Ltd
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2. Background: why known methods of
IPR protection are unlikely to work in
China

Figure 1 overviews the measures commonly used
to protect IPR, which we can group into ‘formal’
measures (e.g., patents, the most widely used
category?®) and ‘complementary’ measures.

Neither patents nor complementary measures
will probably work in China. China has created
various IPR laws, joined all major international
IPR-related conventions and become a member
of the World Trade Organization, obliging it to
abide by The Agreement on Trade-Related As-
pects of Intellectual Property Rights regulations.’
Yet, managers and academics alike know that
China actually has a weak appropriability regime
(Feng, 1997; Cheng, 1998), including a nonexis-
tent strong legal system, which means that patents
are not particularly enforceable. Patents in China
instead could facilitate local illegal imitation be-
cause a patented or trademark-registered product
appears profitable and thus gets targeted for
imitation in an environment in which social
recognition of IPR is weak (You and Katayama,
2005).

Likewise, complementary measures for IPR
protection rely on the assumption of a strong
appropriability system and a legal system that
threatens imitators and effectively sanctions per-
sons who infringe on treaties. These assumptions
are unrealistic in the Chinese context.

First, a firm can move quickly down the learn-
ing curve to stay ahead of imitators and exploit
lead time advantages, but only if it can hide these
advantages from imitators. In China, whole fac-
tories get reproduced from illegally transmitted
blueprints, as shown in the Case I vignette in the

Managers protecting intellectual property rights

introduction. Products also may be re-engineered
without any legal repercussions, and the patents
registered with the Chinese State Intellectual
Property Office often become the libraries that
imitators use for gathering technological informa-
tion. The local Chinese employees of foreign firms
may also have entreprencurial mindsets, eager to
start their own businesses and get rich quick, even
if doing so means they unscrupulously infringe on
their employer’s IPR. Thus, both business and
production processes and experience and tacit
knowledge may extend to potentially disloyal
Chinese employees (Kambil et al., 2006).

Second, using complementary assets, such as
superior sales or manufacturing services, seems
promising only if innovators and imitators offer
different qualities. If Chinese imitators gain
knowledge about vital business processes (legally
or illegally), knowledge about how to offer com-
plementary services may also be accessible. Over
time then, imitators should imitate even comple-
mentary assets to the extent that customers might
not perceive a quality gap.

Third, secrecy enforced by e.g., nondisclosure
agreements works only if the legal system can
guarantee effective enforceability. Such guaran-
tees do not exist in China. For the same reason,
strategic legal moves against imitators are just as
unlikely to work.

3. Methods

These issues motivated us to explore how firms in
China might protect their IPR without resorting
to patents or complementary measures. To ex-
plore how managers come up with their strategies,
we observed their work closely. In-depth observa-

| Appropriation mechanisms |

/\

Complementary mechanisms
(i.e., mechanisms other than patents)

-Moving quickly down the learning curve
-Head start on commercialisation

-Superior sales and service efforts
(‘complementary assets’)

-Secrecy by legal mechanisms (e.g.,
nondisclosure agreements)

-Strategic legal moves (e.g., threatening

competitors with lawsuits and compensation
payments)

Patents

-Single patents
(for appropriation)
-Patent portfolios
(to achieve a dominant legal position)

-Strategic patents
(to block competitors* innovation)

Figure 1. Appropriation mechanisms for Intellectual property rights.

© 2008 The Authors
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Table 1. Descriptive data

Case  Business segment/industry of the firm in China Elements of the value chain covered by Chinese opera-

ID tions
A Industrial chemistry, plastics Production, sales, R&D
B Power technology, automation technology Production, sales, R&D, services
C IT hardware and software Software development, sales, R&D
D Nonwovens Production, sales
E Fragrance and flavour industry Production
F Pharmaceuticals Production, R&D, sales
G Textile machines Production, sales
H Conveyance, shipping and packaging of fine arts Logistics, packaging, shipping
I Industrial engineering, construction of plants Production, distribution and services
J Electronics industry Production, development, R&D, distribution, services
K Electronics industry Production, development, R&D, distribution, services
L IT, software for optimisation of industrial Sales
processes
M Sanitary technology Sales, production, localisation modifications

tional studies are valid and important enhance-
ments of typical large-scale strategy performance
studies (Johnson et al., 2003). In addition, when
we began, we had no basis on which to identify
the strategies. Hence, we needed a qualitative,
exploratory approach that uses around four to 10
illustrative cases (Eisenhardt, 1989; Yin, 1989).

We travelled to China, collected data about 13
wholly owned subsidiaries of foreign firms and
interviewed senior managers of the subsidiaries.
Specifically, we inquired into how their original
approaches to IPR protection had worked, what
kinds of IPR infringements the firms had suffered,
how managers came up with de facto protection
strategies for IPR protection (if any) and how
these strategies worked.* The interviews focused
on the current actions the managers were taking
in their ongoing, daily interactions with the soci-
etal context of China during which they continue
to craft de facto protection strategies. Thus, we
do not have to worry about inaccurate hindsight.
In Tables 1 and 2, we provide descriptions of the
13 cases.

4. Findings

In the interviews, we found that managers have
indeed developed de facto protection strategies
for their firms” IPR. Before analysing them in
greater detail, we explain the strategies carefully
(Table 3) and show how they were achieved
(Table 4).

First, no ‘one’ or ‘best’ de facto protection
strategy exists. Rather, the firms use a multifaceted
spectrum of strategies that are not mutually

4  R&D Management W, 1, 2008

exclusive and rely on more than one strategy.
Second, the extremely aggressive and competitive
business environment of China has produced
these strategies. All but two firms suffered un-
expected IPR infringements almost immediately
after they entered China. The managers then used
trial-and-error learning to come up with de facto
strategies and realized that the planning proce-
dures they performed before they entered the
market needed to be adapted.

For example, Case A changed its strategy. It
had already built facilities for applied research
activities but decided that none of its basic re-
search would originate in China and certain
‘sensitive’ areas of expertise would not be covered
by Chinese operations. Yet, not all firms can
change their plans. The managers of Case J
reported that they could not always decide on
the extent of technology transfer because interna-
tional competitors often start cut-throat competi-
tion to earn contracts and market access from the
Chinese government, which rewards those firms
that offer the most in terms of technology trans-
fer. The formula ‘markets in exchange for tech-
nology’ is still official government policy. Thus, if
a firm will not transfer its technology, the govern-
ment’s major orders will go to its competitor. The
managers of Case I report the same problem: their
Chinese operations greatly depend on orders from
state-owned enterprises. The central strategy
planners initially transferred a very limited
amount of technology to the Chinese state-owned
firms, with the protection of nondisclosure agree-
ments. But this planning policy could not be
sustained and managers had to develop new de
facto protection strategies to adapt to govern-

© 2008 The Authors
Journal compilation © 2008 Blackwell Publishing Ltd
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Table2. IPR infringements suffered and de facto strategies employed

Case De facto strategy IP infringements

ID

A Technological specialisation, de facto Local courts ruled against the firm in favour of counterfeiters: an

secrecy employee took plans and technology for a plant to the firm’s
Chinese competitors who copied the entire plant and ruined the
business

B External guanxi Key technologies copied, competitors using technologies from
former licensing agreements despite nondisclosure agreements

C Internal guanxi Software counterfeits

D Technological specialisation, educate Product counterfeits

the customer

E De facto secrecy None

F De facto secrecy, external guanxi Product counterfeits, abuse of brand names by competitors,
outflow of production recipes to competitors (firm presumes they
were sold by the firm’s own employees)

G Internal guanxi, educate the customer  Infringement of patents and trademarks, competitors copying the
machines and advertising the copied products as ‘further
developments’ or ‘next generation’

H Technological specialisation, de facto Competitors name themselves as ‘partners’ or ‘branch’ of the

secrecy, external guanxi firm, pretend to be officially appointed by the government for
specific transportation in China

I De facto secrecy, internal guanxi Copying of entire plants, intermediates involved in deals with
state-owned enterprises offer documentations of plans and
processes to the state-owned firm and also sell them to competitors

J Technological specialisation, de facto Technology transferred was secured by nondisclosure and

secrecy confidentiality agreements but plans and documentation was
nevertheless sold to competitors

K Internal guanxi, external guanxi Product counterfeits, trademark infringements

L Technological specialisation None

M Educate the customer Product counterfeits, trademark infringements

IPR,, intellectual property rights.

mental policies that were not clear before Case I’s
market entry.

We found several de facto protection strategies,
which we describe and analyse next. We devel-
oped the names we use in the following section
from our analysis of the interview data. None of
the interviewees used such terms to describe their
strategies.

4.1. Technological specialisation (Cases
A, D, H, Jand L)

With this strategy, managers try to make imitation
impossible by increasing the complexity of the
product or the process technology. Any imitation
would take a long time, be extremely costly or
simply be impossible because of this complexity.

Case A provides a clear representation of this
strategy:

In general, the government doesn’t do a very
good job at protection of IPR in general. How-
ever, in the line of chemicals, if the chemical
process is relatively complicated, they cannot,
you know, its pretty difficult for them to try and

© 2008 The Authors
Journal compilation © 2008 Blackwell Publishing Ltd

copy it. With relatively difficult products, I guess
there is a natural barrier [to imitation]. (. ..) The
technology that we put into the market in China
is technology that we feel can be somehow
uniquely tied up only with our product capabil-
ities, so it’s a combination of product and service
which cannot be easily replicated.

Case D also earns a competitive advantage be-
cause its products offer technical expertise com-
bined with experience. Case H uses specialised
technologies that are hard to replicate. Finally,
Case J’s managers offer an extreme example: they
do not even attempt to protect their proprictary
technology with local patents. Case J’s products
have hundreds of modularised components, each
with great technological complexity. Even if a
competitor could copy one component, it could
not replicate all other components needed, and
manage the interface problems in combining
them, and possess the necessary process knowl-
edge to arrive at the final product. Thus, for Case
J, IPR protection is ‘a nonissue’. If these man-
agers had applied for a local patent for every
module, they would have provided the imitators

R&D Management W, K, 2008 5
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with all the technological specifications of every
module and their interfaces in the publicly acces-
sible texts of the patents (which is a general
feature of patent legislation worldwide).

Case L instead uses the specialisation advantage
of another firm. Its software applications come in
bundles with the specialised products of a large
software supplier and an encrypted software ‘key’,
without which the product is useless. The customer
gets the key only after purchasing the original
software bundle and then the firm receives its
royalty payments from the large partner. There-
fore, it suffers very low exposure to potential lost-
royalty payments due to software counterfeiting.
The encrypted key also increases the technological
specialisation of the bundled product.

Economic theory similarly states that for com-
plex, high-technology goods (e.g., chemicals, drugs,
electronics, machinery), imitation costs average
65% of the innovation costs, which makes them a
form of tax on imitation (Glass and Saggi, 2002).

Technological specialisation increases the imi-
tation tax, making imitation, even if technically
possible, economically impossible. Our findings
also indicate that the tacitness, complexity and
ambiguity of a resource prevents its imitation:
even if single components might be easy to
duplicate, their specific connection requires ex-
perience-based, specialised knowledge, which cre-
ates another barrier to easy imitation (Reed and
DeFillippi, 1990; McGaughey et al., 2000).

4.2. De facto secrecy (Cases A, E, F, H, |
and J)

The managers who crafted this strategy wanted to
stop sensitive IPR from being stolen by local
employees and, to do so, they rely on a simple
idea: never document any important information
in writing. Even when they transfer technology,
they do not disclose it in any way that would
allow any imitator to benefit. The de facto secrecy
strategy attempts to keep all knowledge secret or
reserves a ‘key’ of tacit specialised knowledge,
without which the final product will not work.

For example, one version of this strategy keeps
the ‘big technology picture’ hidden, restricting
any potential damage to a single module. The
managers of Case A state that

once you are in court against a local company,
its almost impossible to win, while the whole
process takes up a lot of resources. Now if we
are cooperating with local companies on an

6 R&D Management W, 1, 2008

R&D project, we only give them a small part of
the problem, and once they have solved this,
we integrate all those parts into a whole solu-
tion. This should prevent technologies and
innovations to leak out even when we’re work-
ing together with local companies.

This de facto secrecy also extends to Case A’s own
subsidiaries in China: ‘Our units in China do not
have total access to information, especially not to
key data and technology’.

Another version avoids disclosing key compo-
nents of product compounds, just as Coca Cola
has done for years with its recipe. Everyone knows
the brand name and logo, which are protected
trademarks, but the formula for its taste remains
in the heads of a very few, select chemists. The
managers of Case A, e.g., state: ‘whenever formula-
tion is involved in the product, ... tend to try to
keep the formulation within a small group of people
so we don’t exchange information freely. If no
formulation is required in the products, we actually
make the process information as confidential as
possible’. The Case E firm uses a dual approach: it
patents individual molecules but never discloses the
recipes for the complex compounds (generated by
combining individual molecules): ‘“With gas chroma-
tography and mass spectrometers, formulas can be
analysed, but captive chemicals are a good protec-
tion against copies.” Case F indicates the same tactic:
‘It makes sense to patent the molecules, but not the
procedures of making the molecules’. Cases A, E
and F all work in chemical and pharmaceutical
sectors, but this de facto secrecy strategy is not
limited to this industry. For example, Case H
possesses extensive technological knowledge about
the packaging of fine arts and thus its managers
have explicit orders that they may never distribute
written information about their technologies outside
of Europe. When the company trains local Chinese
employees, it flies them to Germany, provides
learning-on-the-job and practice lessons and never
offers documentation, user manuals or other written
materials. According to the managers of Case I, the
only way to protect IPR from state-owned firms is
to ‘release . . . results only, no calculations or further
explanations; patent applications should be as use-
less as possible for imitators’.

Theoretical research indicates that ‘observabil-
ity’ is the only technology characteristic that
increases the hazard of imitation (Zander, 1991).
Our interviews bear out this claim. De facto
secrecy significantly reduces the threat of imita-
tion because fragmented, undocumented knowl-
edge cannot be observed or copied easily. Of

© 2008 The Authors
Journal compilation © 2008 Blackwell Publishing Ltd
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course, this strategy also has one important
limitation: those who know about the secret
knowledge need to be trusted.

4.3. Internal guanxi (Cases C, G, I
and K)

In China, social interaction takes place within
networks of relationships according to the con-
cept of guanxi. Because relationships depend on
social connections, many Chinese employees are
not particularly loyal to their foreign employers.
However, some managers have built up trusting
relationships with their employees and others
exploit guanxi to exert pressure on Chinese em-
ployees. The managers of Case C, e.g., claim that
employees need not only legal contracts but also
long-term, repeated education and training that
continually emphasises key issues. Hence, “We
train and educate employees to really understand
why the protection of IP is so important and to
respect that if IP is given to third parties, it will
hurt the company in the first way, but that it also
has a retroaction to every single employee’. Simi-
larly, Case L reveals that ‘human resource man-
agement is key to the protection of IPR’ and the
Case J managers use monetary and nonmonetary
incentives to cause Chinese employees to feel like
important parts of the firm’s network, ‘feel inte-
grated’ into the company, which leaves them with
a lesser incentive to reveal the firm’s technology to
competitors.

In contrast, managers of Cases I and K exploit
guanxi as a means to exert pressure. If an em-
ployee leads any IPR to competitors, these man-
agers force him or her to threaten those
competitors that the company will retaliate.
Such an action isolates the ‘traitor’ from his or
her Chinese, personal network — a horrifying
prospect to most Chinese, who derive their ca-
reers and identities from their networks of perso-
nal relationships (Luo, 2000). This awful threat,
made known to all employees of the two firms,
helps prevent such behaviour.

The first facet of internal guanxi reflects the
theory that if employees perceive the firm as
appreciative of their relationship, they will display
more loyal behaviour (Weldon and Vanhonacker,
1999; Child and Méllering, 2003). Managers who
use an internal guanxi strategy understand the
importance of social relationships in China and
use it to protect their firm’s IPR. The second facet
instead exploits a sense of mistrust (which makes it
a classic example of a principal-agent relationship).

© 2008 The Authors
Journal compilation © 2008 Blackwell Publishing Ltd

Managers protecting intellectual property rights

Personal threats to employees seem questionable
from an ethical perspective, but the managers of
Case K call it effective in preventing IPR leaks.

4.4. External guanxi (Cases B, F, H
and K)

By establishing good relationships with external
official bodies and institutions — which seemingly
may have little to do with IPR — these strategies
exploit the de facto power of official bodies. If
they can win the status of an ‘old friend’ of the
official bodies, the firms may be treated as pro-
tégés, deserving of (IPR) protection.

For example, firms that adopt this strategy
might offer workshops and seminars, such as
Case B’s ‘legal commerce community’ or Case
K’s free ‘IP academies’ and seminars. Through
these local meetings, open to legislators, govern-
ment officials and customs officers, the firms gain
better recognition and ‘networking’ in the local
government. Similarly, for Case F,

In case an IP violation or counterfeits are
detected, we alert the government. Ideally,
the governmental agencies will take over the
matter and handle the violation. It is in the
interest of the firm as well as of society to
collect the counterfeits and withdraw them
from the market, as they can do harm to
potential customers of the company. In gen-
eral, Chinese authorities seem to invest much
effort to tackle the problem of counterfeit
products for the safety of customers.

Case H faces indigenous firms that pretend to be
its subcontractors and abuse its corporate logo,
brand names and trademarks. However, because
the works of art in which this firm deals arrive
either at airfreight centres or harbours, and be-
cause the firm has developed relationships with
high-ranking Chinese customs officers, customs
intercepts indigenous firms directly — and at little
cost to the firm. This highly efficient strategy
avoids the uncertain outcome of a lawsuit and
prevents the loss of an entire shipment to a
fraudulent competitor.

However, Case I highlights some serious lim-
itations of this strategy. State-owned enterprises
still play an important part in China’s economic
system, even in its transition to a free market.
Because these state-owned enterprises are the
main customers of Case I, the managers pessimis-
tically characterise themselves as ‘powerless’,

R&D Management 10, 1, 2008 7
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because the government has an interest in tech-
nology transfers, which would make any attempts
at external guanxi useless.

Again, the importance of social relationships in
China becomes clear: the traditional and pre-
ferred means to resolve disputes include consulta-
tion, mediation and arbitration rather than
confrontation. These processes tend to be less
complex than judicial routes, help repair relation-
ships between the parties and, compared with
litigation, are more flexible and less costly (Bos-
worth and Yang, 2002).

Our findings also reflect the greater power of
the administrative arm of China’s legal system
compared with its judicial arm. Chinese customs
can act immediately against IPR infringements
without lengthy or uncertain court trials. The
order of protection of IP, issued in May 1994,
provides Chinese customs officials with the power
to protect the IPR of articles imported into and
exported from China, including patents, trade-
marks and copyrights. Furthermore, a firm may
record its rights with relevant customs authorities
(for the role of Chinese customs, see Asia Law &
Practice, 1995). Customs, thus, is an especially
powerful agent in the Chinese legal system, but
external guanxi with customs makes sense only
for firms that engage in trade, shipment and sales
activities. They cannot be of use if competitors or
disloyal employees simply steal technological
knowledge

4.5. Educate the customer (Cases D, G
and M)

Imagine not doing anything at all about counter-
feits — not suing counterfeiters nor attempting to
make them stop their activities. The managers of
Case D explain the rationale behind such see-
mingly irrational behaviour: ‘the quality of simi-
lar or copied products is often minor, and
customers normally do not buy the cheaper
product more than once. (...) There is no real
threat to our business as long as local companies
offering similar products are small. However,
concentration processes of local companies are
very carefully monitored’. That is, the poor-qual-
ity counterfeits quickly teach Chinese customers
that the more expensive, high-quality original
product better meets their demands. In addition,
buying an original product benefits the consumer
further because, in Case G, ‘To ensure that
customers do not buy imitations, we restrict our
services exclusively to original machines. We also

8 R&D Management W, 1, 2008

give quality guarantees to satisfy the customers of
original products. We do not actively search for
copied products, usually the sales and service
people get feedback from customers that counter-
feits exist.’

Case M makes and sells cleaning products for
individual households, relying on a competitive
advantage based on design and quality. Counter-
feits show up on virtually every street corner.
Thus, pursuing counterfeiters would not only be
economically absurd but also practically impos-
sible. After buying a poor-quality counterfeit on
the street corner, annoyed customers suffer from
a lack of functionality, which emphasises, or
advertises for, the original product. That is, the
counterfeits spread Case M’s brand name and
demonstrate, by contrast, the quality of its pro-
ducts.

This strategy is viable as long as competitors
are small and produce poor-quality counterfeits.
Customers who buy the counterfeit will do so
only once because they quickly recognise its bad
quality and turn to the original instead. However,
if a counterfeiter achieved similar quality, the
strategy would fail because customers could not
perceive the difference between the counterfeit
and the original. It also works only if the marginal
damage from each counterfeited product is mini-
mal. In dangerous contexts, such as counterfeit
pharmaceuticals, the company cannot rely on this
strategy.

5. Implications

We explore ways to protect IPR in emerging
markets characterised by weak appropriability
systems. The de facto protection strategies we
identify represent a third group of appropriation
mechanisms in addition to the two known groups
of patents and complementary measures (Figure
1). As our findings show, emerging economies
characterised by weak appropriability regimes
need different approaches to safeguard appro-
priation.

In a developed country, IPR strategies assume
a strong legal system that gives both formal and
complementary measures ‘threat credibility’ — the
laws can and will be enforced by the courts, which
gives the corresponding measures force. In con-
trast, in China, neither patents nor complemen-
tary measures provide effective protection and so
de facto strategies offer an approach for achieving
effective protection that the legal system cannot
or will not provide.

© 2008 The Authors
Journal compilation © 2008 Blackwell Publishing Ltd
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be specific to China or if they exist in the various
emerging economies that are characterised by
weak IPR enforcement and high rates of product
piracy (e.g., Thailand, Vietnam).

We believe that de facto protection strategies
developed by firms in China carry over at least
partially to other emerging economies. On the one
hand, China is a very extreme example that
cannot be compared easily with other emerging
economies. Before the 1970s, China never con-
fronted any legal systems based on Roman right
or British common law. Instead, it was dominated
solely by Confucian philosophy. Such attitudes,
combined with cultural barriers, highly contex-
tual communication and a prioritisation of rela-
tionships over formal law makes China a unique
context. On the other hand, because of the
extremely aggressive environment and rather un-
scrupulous attitude of domestic imitators, China
also is a ‘learning environment’ in which only
‘proven’ or ‘working’ de facto protection strate-
gies survive. Such robust de facto protection
strategies should be able to transfer to emerging
economies in which firms experience similar pro-
blems. For example, many Asian societies con-
sider social and personal relationships more
important than formal laws. Thus, in principle,
the two guanxi-related strategies should be applic-
able in such contexts.

Granted that the de facto strategies are unlikely
to transfer perfectly to other emerging economies,
they nevertheless provide some fundamental in-
sights into which measures may work best in an
emerging economy. If managers can relate these
findings to their personal experience and develop
them according to the specific needs of their firm,
they are very likely to craft de facto strategies that
‘work’.

The use of de facto strategies should not
necessarily be limited to emerging economies. In
a developed country with a strong appropriability
regime, maintaining and enforcing patent portfo-
lios becomes very costly and a specific patent
might not generate enough economic benefits to
amortise these costs. By using de facto strategies
developed in aggressive environments in strong
appropriability regimes, managers may achieve
effective IPR protection but minimise the re-
sources needed to uphold and enforce patents.
By saving resources, these firms should gain a
competitive edge over competitors.

Finally, our findings result from an incomplete
sample of possible strategies rather than a com-
plete portfolio of all existing strategies. We can-
not comment on de facto strategies that might

12 R&D Management W, K, 2008

have failed. Other firms, perhaps those that chose
not to cooperate with our research, may have
developed other de facto strategies. In turn,
managers must recall that there is no ‘single’,
‘one’ or ‘best’ strategy. The de facto strategies
we identify are neither exhaustive nor mutually
exclusive. Tables 3 and 4 also show that they
depend on both internal and external factors.
Most firms use more than one de facto protection
strategy, depending on their situation.

More research might explore the range of
possible de facto protection strategies more dee-
ply, including those that have failed, and thus
perhaps determine why one de facto strategy
performs better (in terms of providing effective
IPR protection) than another. Perhaps favour-
able combinations of de facto strategies provide
superior IPR protection.
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Notes

1. Throughout this paper, we use the term IPR in
accordance with the definition of the World Intel-
lectual Property Organisation, i.e., as a construct
covering the two branches: copyrights and industrial
property. Copyrights comprise rights resulting from
literary, artistic and scientific work. Industrial prop-
erty comprises rights resulting from inventions, in-
dustrial designs, trademarks, service marks,
commercial names and designations and protection
against unfair competition. See WIPO (2005).

2. Formal measures also include trademarks, industrial
designs, utility patents and copyrights. It is beyond
the scope of this paper to provide a detailed discus-
sion of all of these measures.

3. The major Chinese laws on IPR are the Trademark
Law (created in 1982), the Patent Law (1984) and
the Copyright Law (1991). China has joined the
Paris Convention for the Protection of Industrial
Property (in 1985), the Madrid Agreement on the
Registration of Marks (1989), the Berne Convention
for the Protection of Literary and Artistic Works
(1989), the Universal Copyright Convention (1992)
and the Patent Cooperation Treaty (1994).

4. The detailed description of our approach to sam-
pling and data collection, as well as our methods to
ensure the reliability and validity of the interview
data, are available from the corresponding author.
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